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SUBSTI TUTE SENATE BI LL 6239

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Senate Conmttee on Human Services & Corrections (originally
sponsored by Senators Hargrove, Johnson, Doumt, e, Stevens and
Esser; by request of Attorney General)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Relating to the inpact of controlled substances, primarily
met hanphet am ne; amendi ng RCW 2.28.170, 26. 44. 020, 26. 44. 020,
26.44.195, 74.34.020, 64.44.010, 64.44.020, 64.44.030, 64.44.040,
64. 44. 050, 64.44.060, 64.44.070, 9.94A 533, 9.94A 660, and 9. 94A 500;
adding a new section to chapter 70.96A RCW adding a new section to
chapter 72.09 RCW adding a new section to chapter 64.44 RCW adding a
new chapter to Title 49 RCW creating new sections; prescribing
penal ties; making an appropriation; providing an effective date; and
provi di ng expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

PART |
SUBSTANCE ABUSE REDUCTI ON

NEW SECTION. Sec. 101. A new section is added to chapter 70.96A
RCWto read as foll ows:

(1) Any county that has inposed the sales and use tax authorized by
RCW 82.14.460 may seek a state appropriation of up to one hundred
t housand dol l ars annually beginning in fiscal year 2008 and ending in
fiscal year 2010. The funds shall be used to provide additional
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support to counties for nental health or substance abuse treatnent for
persons w th nethanphetam ne addiction. Local governnents receiving
funds under this section may not use the funds to supplant existing
f undi ng.

(2) Counties receiving funding shall: (a) Provide a financial plan
for the expenditure of any potential funds prior to funds being
awarded; (b) report annually to the appropriate commttees of the
| egi sl ature regardi ng the nunber of clients served, services provided,
and a statenment of expenditures; and (c) expend no nore than ten
percent for adm nistrative costs or for information technol ogy.

NEW SECTION. Sec. 102. A new section is added to chapter 72.09
RCWto read as foll ows:

(1) Through June 30, 2010, it is the intent of the legislature to
provide one hundred additional placenents for therapeutic drug and
al cohol treatnent in the state's correctional institutions, above the
| evel of placenents provided on January 1, 2006.

(2) This section expires June 30, 2010.

NEW SECTION. Sec. 103. It is the intent of the legislature to
provi de an annual conbined |evel of state and federal funding for
mul tijurisdictional drug task forces and |ocal governnent drug
prosecution assistance at a maxi numof four mllion dollars.

NEW SECTI ON. Sec. 104. A sumnot to exceed four mllion dollars,
or as nuch thereof as nay be necessary, is appropriated for the fiscal
year ending June 30, 2007, from the general fund to the Washington
state patrol for the sole purpose of providing funding for
mul tijurisdictional drug task forces and |ocal governnent drug
prosecuti on assi stance.

NEW SECTION.  Sec. 105. (1) It is the intent of the legislature to
provi de assistance for jurisdictions enforcing controlled substances
| aws who have historically been underserved by federally funded state
narcotics task forces and are considered to be major transport areas of
narcotics traffickers.

(2) Three pilot enforcenent areas shall be established for a period
of four fiscal years, beginning on July 1, 2006, and ending on June 30,
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2010, with one in the southwestern region of the state, conprising of
Paci fic, Wahki akum Lew s, Gays Harbor, and Cow itz counties; one in
the southeastern region of the state, conprising of Walla Willa,
Colunmbia, Garfield, and Asotin counties; and one in the northeastern
part of the state, conprising of Stevens, Ferry, Pend Oeille, and
Li ncol n counties. The counties conprising a specific pilot area wl|l
coordinate with each other to establish and inplenment a regional

strategy to enforce illegal drug |aws.
(3) It is the legislature's intent to provide funding of no |ess
than 1.575 mllion dollars annually. The funding is to be divided

equally between the three pilot enforcenent areas. This funding is
intended to provide a m nimum of four additional sheriff deputies for
each pilot area, two deputy prosecutors who wll support the counties
that are included in the pilot area, and court clerk and clerical staff
to serve the pilot area. It is the intent of the |egislature that
those counties that have not previously received significant federa
narcotics task force funding shall be allocated funding for at |east
one additional sheriff's deputy. Counties are encouraged to utilize
drug courts and treatnent prograns and to share resources that operate
in the region through the use of interlocal agreenents. The funding
appropriated for this purpose nust not be used to supplant existing
fundi ng and cannot be used for any purpose other than the enforcenent
of controll ed substances | aws.

The crimnal justice training comm ssion shall allocate funds to
t he Washi ngton associ ation of prosecuting attorneys and the WAshi ngt on
associ ation of sheriffs and police chiefs. The Washi ngton associ ation
of prosecuting attorneys is responsible for admnistration of the
funding and prograns for the prosecution of crimes and court
proceedi ngs and the Wshington association of sheriffs and police
chiefs shall adm nister the funds provided for | aw enforcenent.

(4) The Washi ngton association of sheriffs and police chiefs, the
Washi ngton association of prosecuting attorneys, and the Washington
association of county officials shall jointly develop neasures to
determine the efficacy of the prograns in the pilot area. These
measures shall include conparison of arrest rates before the
i npl enmentation of this act and after, reduction of recidivism and any
other factors that are determned to be relevant to evaluation of the
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prograns. The organi zations naned in this section shall present their
findings to the |l egislature by Decenber 1, 2008.

Sec. 106. RCW 2.28.170 and 2005 c¢c 504 s 504 are each anmended to
read as foll ows:

(1) Counties may establish and operate drug courts.

(2) For the purposes of this section, "drug court" means a court
t hat has speci al cal endars or dockets designed to achieve a reduction
in recidivismand substance abuse anong nonvi ol ent, substance abusing
felony and nonfelony offenders, whether adult or juvenile, by
increasing their |likelihood for successful rehabilitation through
early, continuous, and intense judicially supervised treatnent;
mandat ory periodic drug testing; and the use of appropriate sanctions
and other rehabilitation services.

(3)(a) Any jurisdiction that seeks a state appropriation to fund a
drug court program nust first:

(1) Exhaust all federal funding that is available to support the
operations of its drug court and associ ated services; and

(i) Match, on a dollar-for-dollar basis, state noneys all ocated
for drug court prograns with |ocal cash or in-kind resources. Mboneys
allocated by the state nust be used to suppl enent, not supplant, other
federal, state, and Ilocal funds for drug court operations and
associ at ed servi ces.

(b) Any county that establishes a drug court pursuant to this
section shall establish mninmumrequirements for the participation of
of fenders in the program The drug court may adopt | ocal requirenents
that are nore stringent than the m ninmum The m ni num requirenents
ar e:

(i) The offender would benefit from substance abuse treatnent;

(1i) The offender has not previously been convicted of a serious
violent offense or sex offense as defined in RCW9. 94A. 030; and

(iii) Wthout regard to whether proof of any of these elenents is
required to convict, the offender is not currently charged with or
convi cted of an offense:

(A) That is a sex offense;

(B) That is a serious violent offense;

(© During which the defendant used a firearm or

SSB 6239 p. 4
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(D) During which the defendant caused substantial or great bodily
harm or death to anot her person.

Sec. 107. RCW 26.44.020 and 2000 c 162 s 19 are each amended to
read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Court" means the superior court of the state of Washington
juvenil e departnent.

(2) "Law enforcenent agency" neans the police departnent, the
prosecuting attorney, the state patrol, the director of public safety,
or the office of the sheriff.

(3) "Practitioner of the healing arts" or "practitioner” neans a
person licensed by this state to practice podiatric nedicine and
surgery, optonetry, <chiropractic, nursing, dentistry, osteopathic
medi ci ne and surgery, or nedicine and surgery or to provide other
heal th servi ces. The term "practitioner” includes a duly accredited
Christian Science practitioner: PROVIDED, HOAEVER, That a person who
is being furnished Christian Science treatnment by a duly accredited
Christian Science practitioner will not be considered, for that reason
al one, a neglected person for the purposes of this chapter.

(4) "Institution" neans a private or public hospital or any other
facility providing nedical diagnosis, treatnent or care.

(5) "Departnent" neans the state departnent of social and health
servi ces.

(6) "Child" or "children" means any person under the age of
ei ght een years of age.

(7) "Professional school personnel” include, but are not limted
to, t eachers, counsel ors, adm ni strators, child care facility
personnel, and school nurses.

(8) "Social service counselor” neans anyone engaged in a
prof essional capacity during the regular course of enploynent in
encouragi ng or pronoting the health, welfare, support or education of
children, or providing social services to adults or famlies, including
mental health, drug and alcohol treatnent, and donestic violence
prograns, whether in an individual capacity, or as an enpl oyee or agent
of any public or private organi zation or institution.

p. 5 SSB 6239
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(9) "Psychol ogi st" neans any person |icensed to practice psychol ogy
under chapter 18.83 RCW whether acting in an individual capacity or as
an enployee or agent of any public or private organization or
institution.

(10) "Pharmacist" neans any registered pharnmacist under chapter
18. 64 RCW whether acting in an individual capacity or as an enpl oyee
or agent of any public or private organization or institution.

(11) "dergy" neans any regularly licensed or ordained mnister
priest, or rabbi of any church or religious denom nation, whether
acting in an individual capacity or as an enployee or agent of any
public or private organization or institution.

(12) "Abuse or neglect" neans the injury, sexual abuse, sexual
exploitation, negligent treatnent, or maltreatnment of a child by any
person under circunstances which indicate that the child s health
wel fare, and safety is harnmed, including conduct prohibited under RCW
9A. 42.100, and excluding conduct permtted under RCW 9A 16.100. An
abused child is a child who has been subjected to child abuse or
negl ect as defined in this section.

(13) "Child protective services section" neans the child protective
services section of the departnent.

(14) "Sexual exploitation" includes: (a) Allowing, permtting, or
encouraging a child to engage in prostitution by any person; or (b)
allowing, permtting, encouraging, or engaging in the obscene or
por nogr aphi ¢ phot ographing, filmng, or depicting of a child by any
per son.

(15) "Negligent treatnent or nmaltreatnent” neans an act or om Ssion
t hat evidences a serious disregard of consequences of such magnitude as
to constitute a clear and present danger to the child s health,
wel fare, and safety. The fact that siblings share a bedroomis not, in
and of itself, negligent treatnent or maltreatnent.

(16) "Child protective services" nmeans those services provided by
the departnment designed to protect children from child abuse and
negl ect and safeguard such children fromfuture abuse and negl ect, and
conduct I nvestigations of child abuse and neglect reports.
| nvestigations may be conducted regardless of the l|ocation of the
al | eged abuse or neglect. Child protective services includes referral
to services to aneliorate conditions that endanger the welfare of
children, the coordination of necessary prograns and services rel evant
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to the prevention, intervention, and treatnent of child abuse and
negl ect, and services to children to ensure that each child has a
permanent home. I n determ ning whether protective services should be
provi ded, the departnment shall not decline to provide such services
sol ely because of the child' s unwillingness or devel opnental inability
to describe the nature and severity of the abuse or negl ect.

(17) "Malice" or "maliciously" nmeans an evil intent, wsh, or
design to vex, annoy, or injure another person. Such malice may be
inferred from an act done in wllful disregard of the rights of
anot her, or an act wongfully done w thout just cause or excuse, or an
act or omssion of duty betraying a willful disregard of social duty.

(18) "Sexually aggressive youth" nmeans a child who is defined in
RCW 74. 13.075(1) (b) as being a sexual |y aggressive youth.

(19) "Unfounded" neans available information indicates that, nore
likely than not, child abuse or neglect did not occur. No unfounded
allegation of child abuse or neglect may be disclosed to a child-
pl aci ng agency, private adoption agency, or any other provider |icensed
under chapter 74.15 RCW

Sec. 108. RCW 26.44.020 and 2005 c 512 s 5 are each anended to
read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Court" means the superior court of the state of Washington
juvenil e departnent.

(2) "Law enforcenent agency" neans the police departnent, the
prosecuting attorney, the state patrol, the director of public safety,
or the office of the sheriff.

(3) "Practitioner of the healing arts" or "practitioner” neans a
person licensed by this state to practice podiatric nedicine and
surgery, optonetry, chiropractic, nursing, dentistry, osteopathic
medi cine and surgery, or mnedicine and surgery or to provide other
heal t h servi ces. The term "practitioner” includes a duly accredited
Christian Science practitioner: PROVIDED, HOAEVER, That a person who
is being furnished Christian Science treatnment by a duly accredited
Christian Science practitioner will not be considered, for that reason
al one, a neglected person for the purposes of this chapter.

p. 7 SSB 6239



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNDNDNDNMNDNMNMNMNNNMNPEPPRPPRPPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o N O, WDNPE OO oo N oW DN e o

(4) "Institution" neans a private or public hospital or any other
facility providing nedical diagnosis, treatnent or care.

(5) "Departnent" neans the state departnent of social and health
servi ces.

(6) "Child" or "children" means any person under the age of
ei ght een years of age.

(7) "Professional school personnel” include, but are not limted
to, t eachers, counsel ors, adm ni strators, child care facility
personnel, and school nurses.

(8) "Social service counselor” neans anyone engaged in a
prof essional capacity during the regular course of enploynent in
encouragi ng or pronoting the health, welfare, support or education of
children, or providing social services to adults or famlies, including
mental health, drug and alcohol treatnent, and donestic violence
prograns, whether in an individual capacity, or as an enpl oyee or agent
of any public or private organi zation or institution.

(9) "Psychol ogi st" neans any person |icensed to practice psychol ogy
under chapter 18.83 RCW whether acting in an individual capacity or as
an enployee or agent of any public or private organization or
institution.

(10) "Pharmacist" neans any registered pharnmacist under chapter
18. 64 RCW whether acting in an individual capacity or as an enpl oyee
or agent of any public or private organization or institution.

(11) "dergy" neans any regularly licensed or ordained mnister
priest, or rabbi of any church or religious denom nation, whether
acting in an individual capacity or as an enployee or agent of any
public or private organization or institution.

(12) "Abuse or neglect" neans sexual abuse, sexual exploitation, or
injury of a child by any person under circunstances which cause harmto
the child's health, welfare, or safety, including conduct prohibited
under RCW 9A. 42.100, and excluding conduct permtted under RCW
9A. 16. 100; or the negligent treatnent or maltreatnent of a child by a
person responsible for or providing care to the child. An abused child
is a child who has been subjected to child abuse or neglect as defined
in this section.

(13) "Child protective services section" neans the child protective
services section of the departnent.

SSB 6239 p. 8



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDNDNMNDNMNMNMNMNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPERE
N o oA WNEFE OO 0o NP WDNPE OO oo N O P~ wWwDNNEeL o

(14) "Sexual exploitation" includes: (a) Allowing, permtting, or
encouraging a child to engage in prostitution by any person; or (b)
allow ng, permtting, encouraging, or engaging in the obscene or
por nogr aphi ¢ phot ographing, filmng, or depicting of a child by any
per son.

(15) "Negligent treatnment or naltreatnent” neans an act or a
failure to act, or the cunulative effects of a pattern of conduct,
behavior, or inaction, that evidences a serious disregard of
consequences of such magnitude as to constitute a clear and present
danger to a child' s health, welfare, or safety. When consi dering
whet her a clear and present danger exists, evidence of a parent's
substance abuse as a contributing factor to negligent treatnent or
mal treat nent shall be given great weight. The fact that siblings share
a bedroom is not, in and of itself, negligent treatnent or
mal treatnment. Poverty, honel essness, or exposure to donestic violence
as defined in RCW 26.50. 010 that is perpetrated agai nst sonmeone ot her
than the child ((de—fdees})) does not constitute negligent treatnent or
mal treatnment in and of ((thenrselvesfitselt})) itself.

(16) "Child protective services" neans those services provi ded by
the departnment designed to protect children from child abuse and
negl ect and safeguard such children fromfuture abuse and negl ect, and
conduct I nvestigations of child abuse and neglect reports.
| nvestigations may be conducted regardless of the location of the
al | eged abuse or neglect. Child protective services includes referral
to services to aneliorate conditions that endanger the welfare of
children, the coordination of necessary prograns and services rel evant
to the prevention, intervention, and treatnent of child abuse and
negl ect, and services to children to ensure that each child has a
permanent home. In determ ning whether protective services should be
provi ded, the departnent shall not decline to provide such services
sol ely because of the child' s unwi|lingness or devel opnental inability
to describe the nature and severity of the abuse or negl ect.

(17) "Malice" or "maliciously" nmeans an evil intent, wsh, or
design to vex, annoy, or injure another person. Such malice may be
inferred from an act done in wllful disregard of the rights of
anot her, or an act wongfully done wi thout just cause or excuse, or an
act or omssion of duty betraying a willful disregard of social duty.

p. 9 SSB 6239
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(18) "Sexually aggressive youth" nmeans a child who is defined in
RCW 74.13.075(1) (b) as being a sexual ly aggressive youth.

(19) "Unfounded" neans available information indicates that, nore
likely than not, child abuse or neglect did not occur. No unfounded
allegation of child abuse or neglect may be disclosed to a child-
pl aci ng agency, private adoption agency, or any other provider |icensed
under chapter 74.15 RCW

Sec. 109. RCW 26.44.195 and 2005 c 512 s 6 are each anended to
read as foll ows:

(1) If the departnent, upon investigation of a report that a child
has been abused or neglected as defined in this chapter, determ nes
that the child has been subject to negligent treatnment or maltreatnent,
the departnment nmay offer services to the child' s parents, guardians, or
| egal custodians to: (a) Aneliorate the conditions that endangered the
welfare of the <child; or (b) address or treat the effects of
m streatnment or neglect upon the child.

(2) Wen eval uati ng whether the child has been subject to negligent
treatnent or maltreatnent, evidence of a parent's substance abuse as a
contributing factor to a parent's failure to provide for a child's
basic health, welfare, or safety shall be given great weight.

(3) If the child s parents, guardians, or |egal custodians are
available and willing to participate on a voluntary basis in in-hone
services, and the departnent determ nes that in-home services on a
voluntary basis are appropriate for the famly, the departnent may
of fer such services.

(4) In cases where the departnent has offered appropriate and
reasonabl e services under subsection (1) of this section, and the
parents, guardians, or legal custodians refuse to accept or fail to
obtai n avail abl e and appropriate treatnent or services, or are unable
or unwilling to participate in or successfully and substantially
conplete the treatnent or services identified by the departnent, the
departnent may initiate a dependency proceedi ng under chapter 13.34 RCW
on the basis that the negligent treatnment or naltreatnent by the
parent, guardian, or legal custodian constitutes neglect. When
eval uating whether to initiate a dependency proceeding on this basis,
the evidence of a parent's substance abuse as a contributing factor to
the negligent treatnent or nmaltreatnent shall be given great weight.

SSB 6239 p. 10
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(5) Nothing in this section precludes the departnment fromfiling a
dependency petition as provided in chapter 13.34 RCWif it determ nes
that such action is necessary to protect the child from abuse or
negl ect .

((c6 i , i : hall | I :
" . ¥  al , . , :
. i eial hor I I o :
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Ly ol PR hild i L Liaible I

sefrvi-ees—) )

Sec. 110. RCW 74.34.020 and 2003 c 230 s 1 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Abandonnent"™ nmeans action or inaction by a person or entity
with a duty of care for a vulnerable adult that |eaves the vul nerable
person without the neans or ability to obtain necessary food, clothing,
shelter, or health care.

(2) "Abuse" neans the wllful action or inaction that inflicts
injury, unreasonable confinenent, intimdation, or punishnment on a
vul nerabl e adult. In instances of abuse of a vulnerable adult who is
unable to express or denonstrate physical harm pain, or nental
angui sh, the abuse is presuned to cause physical harm pain, or nental
angui sh. Abuse includes sexual abuse, nental abuse, physical abuse,
and exploitation of a vulnerable adult, which have the follow ng
meani ngs:

(a) "Sexual abuse" neans any form of nonconsensual sexual contact,
including but not limted to unwanted or inappropriate touching, rape,
sodony, sexual coercion, sexually explicit photographing, and sexua
harassnment. Sexual abuse includes any sexual contact between a staff
person, who is not also a resident or client, of a facility or a staff
person of a program authorized under chapter 71A 12 RCW and a
vul nerable adult living in that facility or receiving service from a
program aut hori zed under chapter 71A 12 RCW whether or not it is
consensual

(b) "Physical abuse" nmeans the willful action of inflicting bodily
injury or physical mstreatnent. Physical abuse includes, but is not

p. 11 SSB 6239
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l[imted to, striking with or w thout an object, slapping, pinching,
choki ng, ki cking, shoving, prodding, or the use of chem cal restraints
or physical restraints unless the restraints are consistent wth
licensing requirenents, and includes restraints that are otherw se
bei ng used i nappropriately.

(c) "Mental abuse" neans any willful action or inaction of nental
or verbal abuse. Mental abuse includes, but is not limted to,
coercion, harassnent, inappropriately isolating a vulnerable adult from
famly, friends, or regular activity, and verbal assault that includes
ridiculing, intimdating, yelling, or swearing.

(d) "Exploitation" neans an act of forcing, conpelling, or exerting
undue influence over a vul nerable adult causing the vulnerable adult to
act in a way that is inconsistent with relevant past behavior, or
causing the vulnerable adult to perform services for the benefit of
anot her .

(3) "Consent"” neans express witten consent granted after the
vul nerable adult or his or her legal representative has been fully
informed of the nature of the services to be offered and that the
recei pt of services is voluntary.

(4) "Departnment” neans the departnent of social and health
servi ces.

(5 "Facility" nmeans a residence licensed or required to be
I icensed under chapter 18.20 RCW boarding hones; chapter 18.51 RCW
nursi ng hones; chapter 70.128 RCW adult famly honmes; chapter 72.36
RCW sol diers' hones; or chapter 71A. 20 RCW residential habilitation
centers; or any other facility licensed by the departnent.

(6) "Financial exploitation" neans the illegal or inproper use of
the property, incone, resources, or trust funds of the vul nerable adult
by any person for any person's profit or advantage.

(7) "Individual provider" neans a person under contract with the
departnent to provide services in the honme under chapter 74.09 or
74. 39A RCW

(8) "Mandated reporter”™ is an enployee of the departnent; |aw
enforcement officer; social worker; professional school personnel;
i ndi vidual provider; an enployee of a facility; an operator of a
facility; an enployee of a social service, welfare, nental health
adult day health, adult day care, hone health, hone care, or hospice

SSB 6239 p. 12
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agency; county coroner or nedical exam ner; Christian Science
practitioner; or health care provider subject to chapter 18.130 RCW

(9) "Neglect" neans (a) a pattern of conduct or inaction by a
person or entity wth a duty of care that fails to provide the goods
and services that maintain physical or nental health of a vul nerable
adult, or that fails to avoid or prevent physical or nental harm or
pain to a vulnerable adult, including but not limted to conduct
prohi bited under RCW 9A 42.100; or (b)) an act or omssion that
denonstrates a serious disregard of consequences of such a magnitude as
to constitute a clear and present danger to the vulnerable adult's
health, welfare, or safety.

(10) "Perm ssive reporter”™ nmeans any person, enployee of a
financial institution, attorney, or volunteer in a facility or program
provi di ng services for vulnerable adults.

(11) "Protective services" neans any services provided by the
departnment to a vulnerable adult with the consent of the vul nerable
adult, or the legal representative of the vulnerable adult, who has
been abandoned, abused, financially exploited, neglected, or in a state
of self-neglect. These services may include, but are not limted to
case managenent, social casework, honme care, placenent, arranging for
medi cal eval uations, psychol ogi cal evaluations, day care, or referral
for | egal assistance.

(12) "Self-neglect” neans the failure of a vulnerable adult, not
living in a facility, to provide for hinself or herself the goods and
services necessary for the wvulnerable adult's physical or nental
health, and the absence of which inpairs or threatens the vul nerable
adult's well-being. This definition may include a vul nerable adult who
is receiving services through hone health, hospice, or a hone care
agency, or an individual provider when the neglect is not a result of
i naction by that agency or individual provider.

(13) "Wul nerable adult" includes a person:

(a) Sixty years of age or ol der who has the functional, nental, or
physical inability to care for hinself or herself; or

(b) Found incapacitated under chapter 11.88 RCW or

(c) W has a developnental disability as defined under RCW
71A. 10. 020; or

(d) Admtted to any facility; or
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(e) Receiving services from hone health, hospice, or hone care
agencies licensed or required to be licensed under chapter 70.127 RCW
or

(f) Receiving services froman individual provider

NEW SECTION. Sec. 111. The departnment of community, trade, and
econom ¢ devel opnent shall review federal, state, and l|ocal funding
sources and funding levels available to |local nmeth action teans through
t he Washington state nethanphetamine initiative to determ ne whether
funding is adequate to acconplish the mssion of the neth action teans.
The departnment shall also review the funding levels for drug task
forces in the state of Washington to determ ne whether they may require
additional resources to successfully interdict drug trafficking
organi zati ons and clandestine |abs statew de. The departnent shall
report findings and recomendations to the |egislature by Novenber 1,
2006.

NEW SECTION. Sec. 112. The departnent of social and health
services shall consult with faith-based organizations to discuss the

appropriate role that such organizations may have in filling support
service delivery needs for persons with chem cal dependency di sorders.
The departnent shall report findings and recomendations to the

| egi sl ature by Novenber 1, 2006.

NEW SECTION. Sec. 113. The agency council on coordinated
transportation shall adopt, as a part of its strategic program a plan
to increase access by recovering addicts to existing special needs
transportation services already offered by nedicaid brokerages and
| ocal transportation coalitions. The council may also inplenent an
awar eness canpaign through departnment of corrections community
corrections officers and service providers |licensed by the departnent
of social and health services division of al cohol and substance abuse
to pronote to recovering addicts seeking treatnent the use of speci al
needs transportation services, the council web site, and the statew de
trip planner. The council shall report back to the |legislature
regarding the inplenentation of these strategies by Novenber 1, 2006.
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NEW SECTION. Sec. 114. The departnent of social and health
services, in consultation with the attorney general, shall report to
the legislature by January 15, 2007, on the status of ongoing
mul ti media canpaigns to prevent nethanphetam ne wuse and underage
drinking, and pronote treatnent, within the state of Washi ngton.

PART 11
DRUG- FREE WORKPLACE PROGRAM

NEW SECTION. Sec. 201. Unless the context clearly requires
otherwse, the definitions in this section apply throughout this
chapter.

(1) "Alcohol" neans ethyl alcohol, hydrated oxide of ethyl, or
spirits of wine, fromwhatever source or by whatever process produced.

(2) "Alcohol test" neans a chemcal, biological, or physical
instrunental analysis adm nistered for the purpose of determ ning the
presence or absence of alcohol within an individual's body systens.

(3) "Chain of custody" neans the nethodol ogy of tracking speci nens
for the purpose of maintaining control and accountability frominitial
collection to final disposition for all specinens and providing for
accountability at each stage in handling, testing, and storing
speci nens and reporting test results.

(4) "Collection site" neans a place where individuals present
thenmselves for the purpose of providing a urine, breath, or other
speci nen to be anal yzed for the presence of drugs or al cohol.

(5 "Confirmation test"™ or "confirnmed test" nmeans a second
anal ytical procedure used to identify the presence of a specific drug
or nmetabolic in a specinen. Drug tests nmust be confirnmed as specified
in section 205(5) of this act. Alcohol tests nust be confirnmed by a
second breath test or as specified for drug tests.

(6) "Departnment” neans the departnent of social and health
servi ces.

(7) "Drug" neans anphetam nes, cannabi noi ds, cocai ne, phencyclidi ne
(PCP), nethadone, nethaqual one, opi ates, barbiturates, benzodi azepi nes,
propoxyphene, or a netabolite of any such substances.

(8 "Drug test" neans a chemcal, biological, or physical
instrunental anal ysis adm ni stered on a speci nen sanple for the purpose
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of determning the presence or absence of a drug or its netabolites
within the sanple.

(9) "Enployee" neans a person who is enployed for salary, wages, or
ot her renuneration by an enpl oyer.

(10) "Enployee assistance program neans a program designed to
assist in the identification and resolution of job performance probl ens
associated with enployees inpaired by personal concerns. A m ni num
| evel of core services nust include: Consul tati on and prof essional
confidential, appropriate, and tinely problem assessnent services;
short-term problem resolution; referrals for appropriate diagnosis,
treat nent, and assi st ance; followup and nonitoring; enpl oyee
education; and supervisory training.

(11) "Enployer" neans an enpl oyer subject to Title 51 RCW but does
not include the state or any departnent, agency, or instrunentality of
the state; any county; any city; any school district or educationa
service district; or any nunicipal corporation.

(12) "Initial test" neans a sensitive, rapid, and reliable
procedure to identify negative and presunptive positive specinens. An
initial drug test must use an inmunoassay procedure or an equival ent
procedure or nust use a nore accurate scientifically accepted nethod
approved by the national institute on drug abuse as nore accurate
t echnol ogy becones available in a cost-effective form

(13) "Injury" means a sudden and tangi bl e happening, of a traumatic
nature, producing an imediate or pronpt result and occurring from
wi t hout, and such physical conditions as result therefrom

(14) "Job applicant” nmeans a person who has applied for enploynent
with an enployer and has been offered enploynent conditioned upon
successfully passing a drug test and may have begun work pending the
results of the drug test.

(15) "Last-chance agreenent” neans a notice to an enpl oyee who is
referred to the enpl oyee assi stance programdue to a verified positive
al cohol or drug test or for violating an alcohol or drug-rel ated
enployer rule that states the terns and conditions of continued
enpl oynent with which the enpl oyee nust conply.

(16) "Medical review officer” neans a |licensed physician trained in
the field of drug testing who provides nedi cal assessnent of positive
test results, requests reanalysis if necessary, and nekes a
determ nati on whet her or not drug m suse has occurred.

SSB 6239 p. 16
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(17) "Nonprescription nedication" neans a drug or nedication
aut hori zed under federal or state |aw for general distribution and use
W thout a prescription in the treatnent of human di sease, ailnments, or
injuries.

(18) "Prescription nedication" neans a drug or nedication |awfully
prescribed by a physician, or other health care provider licensed to
prescribe nedication, for an individual and taken in accordance wth
the prescription.

(19) "Rehabilitation program neans a program approved by the
departnment that 1is capable of providing expert identification,
assessnent, and resolution of enployee drug or alcohol abuse in a
confidential and tinely service. Any rehabilitation program under this
chapter nust contain a two-year continuing care conponent.

(20) "Specinmen" neans breath or urine. "Speci men” may include
ot her products of the human body capabl e of revealing the presence of
drugs or their netabolites or of alcohol, if approved by the United

States departnent of health and human services and permtted by rules
adopt ed under section 212 of this act.

(21) "Substance" nmeans drugs or al cohol.

(22) "Substance abuse test" or "test" nmeans a chem cal, biological,
or physical instrunmental analysis adm nistered on a speci nmen sanple for
the purpose of determning the presence or absence of a drug or its
met abolites or of alcohol within the sanple.

(23) "Threshold detection level" neans the level at which the
presence of a drug or al cohol can be reasonably expected to be detected
by an initial and confirmation test perforned by a | aboratory neeting
the standards specified in this chapter. The threshold detection |evel
i ndicates the level at which a valid conclusion can be drawn that the
drug or alcohol is present in the enployee's specinen.

(24) "Verified positive test result" neans a confirmed positive
test result obtained by a |laboratory neeting the standards specified in
this chapter that has been reviewed and verified by a nedical review
officer in accordance wth nedical review officer qguidelines
promul gated by the United States departnent of health and human
servi ces.

(25) "Wbrkers' conpensation prem unt neans the nedical aid fund
prem um and the accident fund prem umunder Title 51 RCW
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NEW SECTION.  Sec. 202. (1) An enployer, except an enployer that
is self-insured for the purposes of Title 51 RCW inplenmenting a drug-
free workpl ace programin accordance with section 203 of this act shal
qualify for a five percent workers' conpensation prem um di scount under
Title 51 RCWif the enpl oyer:

(a) Is certified by the division of al cohol and substance abuse of
the departnment as provided in section 212 of this act. The enployer
must mai ntain an al cohol and drug-free workplace programin accordance
with the standards, procedures, and rules established in or under this
chapter. If the enployer fails to maintain the program as required,
t he enpl oyer shall not qualify for the prem um di scount provided under
this section;

(b) Is in good standing and remains in good standing with the
departnment of [|abor and industries with respect to the enployer's
wor kers' conpensation prem um obligations and any other prem uns and
assessnments under Title 51 RCW and

(c) Has nedical insurance available to its full-time enployees
t hrough an enpl oyer, union, or jointly sponsored nedical plan.

(2) The premum discount nust remain in effect as long as the
enpl oyer is certified under section 212 of this act, up to a maxi num of
three years fromthe date of initial certification

(3) A certified enployer may discontinue operating a drug-free
wor kpl ace program at any tine. The qualification for a premum
di scount shall expire in accordance with decertification rules adopted
by the departnent under section 212 of this act.

(4) An enployer whose substance abuse testing program reasonably
meets, as of July 1, 2006, the requirenents for the prem um di scount
provided in this section is not eligible for certification.

(5) Nothing in this chapter creates or alters an obligation on the
part of an enpl oyer seeking to participate in this programto bargain
with a collective bargaining representative of its enpl oyees.

(6) An enployer my not receive premum discounts from the
departnment of |abor and industries under nore than one prem um di scount
program For purposes of this chapter, the retrospective rating
program is not considered a premum discount. An enpl oyer
participating in and neeting all of the requirenents for the di scount
provided in this section and also participating in another prem um
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di scount program offered by the departnent of |abor and industries is
only entitled to the prem um di scount that is the highest.

(7) The departnment of l[abor and industries will notify self-insured
enpl oyers of the value of drug-free workplace prograns and encourage
themto inplenment prograns that are in accord with section 203 of this
act .

(8) An enployer, who has had in place for two years prior to the
effective date of this section, a drug-free workplace program that
nmeets the requirenments of section 203 of this act, shall qualify for a
two percent workers' conpensation prem um di scount under Title 51 RCW

NEW SECTION. Sec. 203. (1) A drug-free workplace program
established under this chapter nust contain all of the follow ng
el enent s:

(a) A witten policy statenent in conpliance with section 204 of
this act;

(b) Substance abuse testing in conpliance with section 205 of this
act ;

(c) An enpl oyee assi stance programin conpliance with section 206
of this act;

(d) Enpl oyee education in conpliance with section 208 of this act;
and

(e) Supervisor training in conpliance with section 209 of this act.

(2) In addition to the requirenents of subsection (1) of this
section, a drug-free workpl ace program established under this chapter
must be inplenented in conpliance with the confidentiality standards
provided in section 211 of this act.

NEW SECTION. Sec. 204. (1) An alcohol and drug-free workplace
program establ i shed under this chapter nust contain a witten substance
abuse policy statenent in order to qualify for the prem um di scount
provi ded under section 202 of this act. The policy nust:

(a) Notify enployees that the use or being under any influence of
al cohol during working hours is prohibited,

(b) Notify enployees that the use, purchase, possession, or
transfer of drugs or having drugs in their systemis prohibited and
that prescription or nonprescription nedications are not prohibited
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when taken in accordance with a |awful prescription or consistent with
st andard dosage recommendati ons;

(c) ldentify the types of testing an enpl oyee or job applicant may
be required to submt to or other basis used to determ ne when such a
test will be required;

(d) Identify the actions the enployer may take agai nst an enpl oyee
or job applicant on the basis of a verified positive test result;

(e) Contain a statenment advising an enployee or job applicant of
the existence of this chapter;

(f) Contain a general statement concerning confidentiality;

(g) ldentify the consequences of refusing to submt to a drug test;

(h) Contain a statenment advising an enployee of the enployee
assi stance program

(i) Contain a statenent that an enployee or job applicant who
receives a verified positive test result may contest or explain the
result to the enployer within five working days after receiving witten
notification of the positive test result;

(j) Contain a statenent inform ng an enpl oyee of the provisions of
the federal drug-free workplace act, if applicable to the enployer; and

(k) Notify enpl oyees that the enployer may discipline an enpl oyee
for failure to report an injury in the workpl ace.

(2) An enployer not having a substance abuse testing program in
effect on July 1, 2006, shall ensure that at |east sixty days el apse
between a general one-tine notice to all enployees that a substance
abuse testing program is being inplenmented and the beginning of the
actual testing. An enployer having a substance abuse testing program
in place before July 1, 2006, is not required to provide a sixty-day
noti ce peri od.

(3) An enployer shall include notice of substance abuse testing to
all job applicants. A notice of the enployer's substance abuse testing
policy nust also be posted in an appropriate and conspi cuous | ocation
on the enployer's premses, and copies of the policy nust be nade
avail able for inspection by the enployees or job applicants of the
enpl oyer during regular business hours in the enployer's personnel
office or other suitable |ocations. An enployer with enpl oyees or job
applicants who have trouble communicating in English shall nake
reasonable efforts to help the enployees understand the policy
statement .

SSB 6239 p. 20



©O© 00 N O Ol WDN P

W W W W W W W WwWwWwWMNDNDNDDNMNDNDDNMNMNDNMDMNNMNMNMDNEPRPPRPPRPEPRPPRPEPRPRERPPRPRE
0O N O A WNPEP O OOWwuNO O P WNPEPEOOMOLwWNOO O~ owdNDEe. o

NEW SECTION. Sec. 205. (1) In conducting substance abuse testing
under this chapter, the enployer nust conply wth the standards and
procedures established in this chapter and all applicable rules adopted
by the departnent under this chapter and nust:

(a) Require job applicants to submt to a drug test after extending
an offer of enploynent. The enployer may use a refusal to submt to a
drug test or a verified positive test as a basis for not hiring the job
appl i cant;

(b) Investigate each workplace injury that results in a worker
needing off-site nedical attention and require an enployee to submt to
drug and al cohol tests if the enpl oyer reasonably believes the enpl oyee
has caused or contributed to an injury which resulted in the need for
off-site nedical attention. An enpl oyer need not require that an
enpl oyee submt to drug and al cohol tests if a supervisor, trained in
accordance wth section 209 of this act, reasonably believes that the
injury was due to the inexperience of the enployee or due to a
defective or unsafe product or working condition, or other
ci rcunst ances beyond the control of the enployee. Under this chapter,
a first-tinme verified positive test result may not be used as a basis
to termnate an enployee's enploynent. However, nothing in this
section prohibits an enployee from being term nated for reasons other
than the positive test result;

(c) If the enployee in the course of enploynent is referred to the
enpl oyee assi stance program by the enployer as a result of a verified
positive drug or alcohol test or an alcohol or drug-related incident in
vi ol ati on of enployer rules, require the enployee to submt to drug and
al cohol testing in conjunction wth any recomended rehabilitation

program If the enployee assistance program determnes that the
enpl oyee does not require treatnent services, the enpl oyee nmust still
be required to participate in followup testing. However, if an

enpl oyee voluntarily enters an enpl oyee assi stance program wthout a
verified positive drug or alcohol test or a violation of any drug or
al cohol related enployer rule, followup testing is not required. If
followup testing is conducted, the frequency of the testing shall be
at least four tinmes a year for a two-year period after conpletion of
the rehabilitation program and advance notice of the testing date may
not be given. A verified positive followup test result shall normally
require termnation of enpl oynent.
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(2) This section does not prohibit an enployer from conducting
ot her drug or al cohol testing, such as upon reasonable suspicion or a
random basi s.

(3) Specinmen collection and substance abuse testing under this
section nust be performed in accordance with regul ati ons and procedures
approved by the United States departnent of health and human services
and the United States departnent of transportation regulations for
al cohol and drug testing and nust include testing for marijuana,
cocai ne, anphetam nes, opiates, and phencyclidine. Enployers may test
for any drug listed in section 201(7) of this act.

(a) A specinmen nmust be collected with due regard to the privacy of
the individual providing the specinmen and in a manner reasonably
calcul ated to prevent substitution or contam nation of the specinen.

(b) Specinen collection and analysis nust be docunented. The
docunent ati on procedures nust include:

(1) Labeling of specinen containers so as to reasonably preclude
the likelihood of erroneous identification of test results; and

(i1) An opportunity for the enployee or job applicant to provide to
a nedical review officer information the enployee or applicant
considers relevant to the drug test, including identification of
currently or recently used prescription or nonprescription nedication
or other relevant nedical information.

(c) Specinen collection, storage, and transportation to the testing
site nmust be perforned in a manner that reasonably precludes specinen
contam nation or adul teration.

(d) An initial and confirmation test conducted under this section,
not including the taking or collecting of a specinen to be tested, nust
be conducted by a |aboratory as described in subsection (4) of this
section.

(e) A specinmen for a test may be taken or collected by any of the
fol |l ow ng persons:

(i) A physician, a physician's assistant, a registered professional
nurse, a licensed practical nurse, a nurse practitioner, or a certified
paranedi c who is present at the scene of an accident for the purpose of
rendering enmergency nedical service or treatnent;

(ti) A qualified person certified or enployed by a |aboratory
certified by the substance abuse and nental health admnistration or
the coll ege of Anmerican pathol ogists; or
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(tit) A qualified person certified or enployed by a collection
conpany using collection procedures adopted by the United States
departnment of health and human services and the United States
departnent of transportation for alcohol collection.

(f) Wthin five working days after receipt of a verified positive
test result fromthe | aboratory, an enployer shall informan enployee
or job applicant in witing of the positive test result, the
consequences of the result, and the options available to the enpl oyee
or job applicant.

(g) The enployer shall provide to the enployee or job applicant,
upon request, a copy of the test results.

(h) Aninitial test having a positive result nust be verified by a
confirmation test.

(1) An enployer who perfornms drug testing or specinen collection
shall use chain of custody procedures to ensure proper recordkeeping,
handl i ng, |abeling, and identification of all specinens to be tested.

(j) An enployer shall pay the cost of all drug or alcohol tests,
initial and confirmation, that the enployer requires of enployees.

(k) An enployee or job applicant shall pay the cost of additional
tests not required by the enpl oyer.

(4)(a) A laboratory may not analyze initial or confirmtion drug
speci nens unl ess:

(1) The laboratory is approved by the substance abuse and nenta
health adm ni stration or the college of Anmerican pathol ogists;

(ii1) The | aboratory has witten procedures to ensure the chain of
cust ody; and

(iii1) The laboratory follows proper quality control procedures
including, but not limted to:

(A) The use of internal quality controls including the use of
sanpl es of known concentrations that are used to check the perfornmance
and calibration of testing equi pnent, and periodic use of blind sanples
for overall accuracy;

(B) An internal review and certification process for test results,
conducted by a person qualified to performthat function in the testing
| abor at ory;

(C Security neasures inplenmented by the testing laboratory to
precl ude adulteration of specinens and test results; and
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(D) O her necessary and proper actions taken to ensure reliable and
accurate drug test results.

(b) A laboratory shall disclose to the enployer a witten test
result report wthin seven working days after receipt of the sanple.
A | aboratory report of a substance abuse test result nust, at a
m ni mum st at e:

(1) The nanme and address of the |aboratory that perforned the test
and the positive identification of the person tested;

(1i) Positive results on confirmation tests only, or negative
results, as applicable;

(rit) A list of the drugs for which the drug analyses were
conduct ed; and

(1v) The type of tests conducted for both initial and confirmation
tests and the threshold detection levels of the tests.

A report may not disclose the presence or absence of a drug other
than a specific drug and its netabolites |isted under this chapter.

(c) A laboratory shall provide technical assistance through the use
of a nedical review officer to the enployer, enployee, or job applicant
for the purpose of interpreting a positive confirned drug test result
that could have been caused by prescription or nonprescription
medi cation taken by the enployee or job applicant. The nedical review
officer shall interpret and evaluate the |aboratory's positive drug
test result and elimnate test results that could have been caused by
prescription nedication or other nedically docunented sources in
accordance with the United States departnent of health and human
servi ces nedi cal review officer nmanual

(5) A positive initial drug test nust be confirnmed using the gas
chr omat ogr aphy/ mass spectronetry nmethod or an equivalent or nore
accurate scientifically accepted nmethod approved by the substance abuse
and nmental health admnistration as the technol ogy becones available in
a cost-effective form

NEW SECTION. Sec. 206. (1) The enployee assistance program
required under this chapter shall provide the enployer with a system
for dealing with enpl oyees whose job performances are declining due to
unresol ved problens, including alcohol or other drug-rel ated probl ens,
marital problens, or legal or financial problens.

(2) To ensure appropriate assessnent and referral to treatnent:
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(a) The enployer nust notify the enployees of the benefits and
services of the enpl oyee assi stance program

(b) The enployer shall publish notice of the enployee assistance
program in conspicuous places and explore alternative routine and
rei nforcing neans of publicizing the services; and

(c) The enployer shall provide the enployee with notice of the
policies and procedures regarding access to and use of the enployee
assi st ance program

(3) A list of approved enployee assistance prograns nust be
provi ded by the departnent according to recogni zed program st andards.

NEW SECTI ON. Sec. 207. (1)(a) Rehabilitation of enployees
suffering from either or both alcohol or drug addiction shall be a
primary focus of an enpl oyee assi stance program

(b) Under any program under this chapter, the enployer may not use
a first-tine verified positive drug or alcohol test as the basis for
term nation of an enployee. After a first-time verified positive test
result, the enployee nust be given an opportunity to keep his or her
job through the use of a I|ast-chance agreenent. The | ast-chance
agreenent shall require an enpl oyee to:

(1) Submt to an enployee assistance program evaluation for
chem cal dependency;

(1i) Conply with any treatnent recommendati ons;

(ti1) Be subject to followup drug and alcohol testing for two
years;

(i1v) Meet the sane standards of performance and conduct that are
set for other enployees; and

(v) Authorize the enployer to receive all relevant information
regardi ng the enpl oyee's progress in treatnment, if applicable.

Failure to conply with all the ternms of this agreenent normally
Will result in termnation of enploynent.

(2) When substance abuse treatnent is necessary, enployees nust use
treatment services approved by the departnent, which include a
continuing care conponent |asting for two years.

(a) The enpl oyee assistance program shall nonitor the enployee's
progress while in treatnent, including the two-year continuing care
conponent, and notify the enployer when an enployee is not conplying
with the prograns's treatnent recommendati ons.
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(b) The enpl oyer shall nonitor job performance and conduct fol |l ow
up testing.

(3) An enployer may termnate an enployee for the follow ng
reasons:

(a) Refusal to submt to a drug or al cohol test;

(b) Refusal to agree to or failure to conply with the conditions of
a | ast-chance agreenent;

(c) A second verified positive drug or alcohol test result; or

(d) After the first verified positive drug or alcohol test, any
viol ati on of enployer rules pertaining to al cohol and drugs.

(4) Nothing in this chapter limts the right of any enployer who
participates in the worker's conpensation prem um discount program
under this chapter to term nate enploynent for any other reason.

NEW SECTION. Sec. 208. As part of a program established under
this chapter, an enployer shall provide all enployees wth an annua
educati on program on substance abuse, in general, and its effects on
the workplace, specifically. An enployer wth enployees who have
difficulty communicating in English shall make reasonable efforts to
hel p the enpl oyees understand the substance of the education program
An education program for a mninmum of one hour should include but is
not limted to the follow ng information:

(1) The explanation of the disease nodel of addiction for alcohol
and drugs;

(2) The effects and dangers of the commonly abused substances in
t he wor kpl ace; and

(3) The enployer's policies and procedures regarding substance
abuse in the workpl ace and how enpl oyees who wi sh to obtain substance
abuse treatnent can do so.

NEW SECTION. Sec. 209. In addition to the education program
provided in section 208 of this act, an enployer shall provide all
supervisory personnel with a mnimum of two hours of supervisor
training, that should include but is not limted to the follow ng
i nformati on:

(1) How to recogni ze signs of enpl oyee substance abuse;

(2) How to docunent and collaborate signs of enployee substance
abuse;
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(3) How to refer enployees to the enpl oyee assistance program or
proper treatnent providers; and
(4) G rcunstances and procedures for postinjury testing.

NEW SECTION. Sec. 210. (1) A physician-patient relationship is
not created between an enployee or job applicant and an enployer,
medi cal review officer, or person performng or evaluating a drug or
al cohol test solely by the establishnent, i npl enment ati on, or
adm nistration of a drug or al cohol testing program

(2) This chapter may not be construed to prevent an enployer from
establ i shing reasonable work rules related to enpl oyee possession, use,
sale, or solicitation of drugs, including convictions for drug-rel ated
of fenses, and taking action based upon a violation of any of those
rul es.

(3) This chapter may not be construed to operate retroactively.
This chapter does not abrogate the right of an enployer under state or
federal |aw to conduct drug or alcohol tests or inplenent enployee drug
or al cohol testing prograns. However, only those prograns that neet
the criteria outlined in this chapter qualify for workers' conpensation
i nsurance prem uns di scounts.

(4) This chapter may not be construed to prohibit an enployer from
conducting medi cal screening or other tests required, permtted, or not
di sal l owed by a statute or rule for the purpose of nonitoring exposure
of enployees to toxic or other unhealthy materials in the workpl ace or
in the performance of job responsibilities. The screening or tests
must be limted to testing for the specific nmaterial expressly
identified in the statute or rule, unless prior witten consent of the
enpl oyee is obtained for other tests.

(5) This chapter does not establish a legal duty for enployers to
conduct al cohol or drug tests of enployees or job applicants. A cause
of action may not arise in favor of a person based upon the failure of
an enpl oyer to establish or conduct a program or policy for substance
abuse testing or to conduct a programor policy in conformance with the
standards and procedures established in this chapter. Thi s chapter
does not create individual rights of action and nay be enforced only by
t he departnent by denial of the workers' conpensation prem um di scount
provided in section 202 of this act.
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NEW SECTION. Sec. 211. Confidentiality standards that apply to
subst ance abuse testing prograns inplenented under this chapter include
the fol |l ow ng:

(1) Information, interviews, reports, statenents, nenoranda, and
test results, witten or otherw se, received through a substance abuse
testing program are confidential comunications, and may not be used or
received in evidence, obtained in discovery, or disclosed in a civil or
adm ni strative proceedi ng, except as provided in subsection (5) of this
section.

(2) An enployer, laboratory, nedical review officer, enployee
assi stance program drug or alcohol rehabilitation program and their
agents who receive or have access to information concerning test
results shall keep the information confidential, except as provided in
subsection (5) of this section.

(3) Any release of the information nust be pursuant to a witten
consent formthat conplies with RCW 70.02.030 and is signed voluntarily
by the person tested, unless the release is conpelled by the division
of alcohol and substance abuse of the departnment or a court of
conpetent jurisdiction in accordance wth state and federal
confidentiality laws, or wunless required by a professional or
occupational licensing board in a related disciplinary proceedi ng. Any
di scl osure by any agency approved by the departnment nust be in
accordance with RCW 70. 96A. 150. The consent form nust contain at a
m ni mum

(a) The nanme of the person who is authorized to obtain the
i nformati on;

(b) The purpose of the disclosure;

(c) The precise information to be disclosed;

(d) The duration of the consent; and

(e) The signature of the person authorizing release of the
i nformati on.

(4) Information on test results may not be released or used in a
crimnal proceedi ng agai nst the enployee or job applicant. Information
rel eased contrary to this subsection is inadm ssible as evidence in a
crim nal proceeding.

(5) Nothing in this chapter prohibits:

(a) An enployer from using information concerning an enpl oyee or
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job applicant's substance abuse test results in a lawful manner wth
respect to that enployee or applicant; or

(b) An entity that obtains the information fromdisclosing or using
the information in a lawful manner as part of a matter relating to the
substance abuse test, the test result, or an enployer action wth
respect to the job applicant or enployee.

NEW SECTION. Sec. 212. The departnent shall adopt by rule
procedures and forns for the certification of enployers who establish
and maintain a drug-free workplace that conplies wth this chapter.
The departnent shall adopt by rule procedures for the decertification
of enployers formally certified for the workers' conpensation prem um
di scount provided under this chapter. The departnent may charge a fee
for the certification of a drug-free workplace program in an anobunt
that nust approximate its admnistrative costs related to the
certification. Certification of an enployer is required for each year
in which a premumdiscount is granted. The departnent nay adopt any
ot her rules necessary for the inplenentation of this chapter.

NEW SECTI ON. Sec. 213. (1) The departnent of |abor and industries
may adopt rules necessary for the inplenentation of this chapter
including but not limted to provisions for penalties and repaynent of
prem um di scounts by enployers that are decertified by the departnent
of social and health services under section 212 of this act.

(2) The departnent of Ilabor and industries shall conduct an
eval uation of the effect of the prem um discount provided for under
section 202 of this act on workplace safety and the state of Washi ngton

i ndustrial insurance fund. The departnment of |abor and industries
shall report its prelimnary findings to the appropriate commttees of
the legislature on Septenber 1st of 2007 and 2008 and shall issue a

conprehensive final report on Decenber 1, 2009.

NEW SECTI ON. Sec. 214. The departnent shall conduct an eval uation
to determ ne the costs and benefits of the programunder this chapter.
| f the departnent contracts for the performance of any or all of the
eval uation, no nore than ten percent of the contract anount may be used
to cover indirect expenses. The department shall report its
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prelimnary findings to the |legislature on Septenber 1st of 2007 and
2008 and shall issue a conprehensive final report on Decenber 1, 2009.

NEW SECTION. Sec. 215. Notw thstanding any other provisions of
this chapter, the total prem um discounts avail abl e under section 202
of this act shall not exceed five mllion dollars during any fiscal
year.

NEW SECTION. Sec. 216. Sections 201 through 215 of this act
constitute a new chapter in Title 49 RCW

PART |11
CLEANUP OF CONTAM NATED PROPERTY

Sec. 301. RCW 64.44.010 and 1999 c 292 s 2 are each anended to
read as foll ows:

The words and phrases defined in this section shall have the
foll owi ng meani ngs when used in this chapter unless the context clearly
i ndi cates ot herw se.

(1) "Authorized contractor"”™ mneans a person who decontam nates,
denol i shes, or disposes of contam nated property as required by this
chapter who is certified by the departnent as provided for in RCW
64. 44. 060.

(2) "Contam nated" or "contam nation" neans polluted by hazardous
chem cals so that the property is unfit for human habitation or use due
to imediate or |ong-term hazards. Property that at one tine was
contam nated but has been satisfactorily decontam nated according to
procedures established by +the state board of health 1is not
"contam nated."

(3) "Departnment” neans the departnent of health.

(4) "Hazardous chem cals" neans the follow ng substances ((used
+Rr)) associated with the illegal manufacture of ((+Htegal—drugs))
controll ed substances: (a) Hazardous substances as defined in RCW
70. 105D. 020((+) ). and (b) immedi ate precursor substances as defined in
RCW ((6943-010)) 69.50.101 which the state board of health, in
consultation with the state board of pharmacy, has determ ned present
an i medi ate or long-term health hazard to humans.
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((4)y)) (5) "Oficer"” neans a local health officer authorized under
chapters 70.05, 70.08, and 70.46 RCW

((65))) (6) "Property" means any real or personal property, ((s+te-
strueture—or—part—of—astrueture—whieh)) or segregable part thereof,
that is involved in or affected by the unauthorized nanufacture,
distribution, or storage of hazardous chem cals. This includes but is
not limted to single-famly residences, units of nultiplexes,
condom niuns, apartnent buildings, npbtels, hotels, boats, notor
vehicles, trailers, mnufactured housing, ((e+x)) any shop, booth,
((er)) garden, or storage shed, and all contents of the itens
referenced in this subsection.

Sec. 302. RCW 64.44.020 and 1999 c 292 s 3 are each anended to
read as foll ows:

Whenever a | aw enforcenent agency becones aware that property has
been contam nated by hazardous chem cal s, that agency shall report the
contam nation to the local health officer. The | ocal health officer
shall ((pest)) cause a posting of a witten warning on the prem ses
wi thin one working day of notification of the contam nation and shal
i nspect the property within fourteen days after receiving the notice of

contam nation. The warning shall informthe potential occupants that
hazardous chemicals may exist on, or have been renoved from the
prem ses and that entry is unsafe. |If a property owner believes that

a tenant has contam nated property that was being | eased or rented, and
the property is vacated or abandoned, then the property owner shall
contact the local health officer about the possible contam nation.
Local health officers or boards may charge property owners reasonabl e
fees for inspections of suspected contam nated property requested by
property owners.

A local health officer nay enter, inspect, and survey at reasonable
times any properties for which there are reasonable grounds to believe
that the property has becone contam nated. If the property is
contam nated, the local health officer shall post a witten notice
declaring that the officer intends to i ssue an order prohibiting use of
the property as long as the property is contam nated.

|f access to the property is denied, a local health officer in
consultation with law enforcenent may seek a warrant for the purpose of
conducting adm nistrative inspections and seizure of property as
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defined in RCW 69.50.505. A superior, district, or nunicipal court
within the jurisdiction of the property may, based upon probable cause
that the property is contam nated, issue warrants for the purpose of
conducting adm nistrative inspections and seizure of property as
defined in RCW 69. 50. 505.

Local health officers nust report all cases of contam nated
property to the state departnent of health. The departnent may mnake
the list of contam nated properties available to health associations,
| andl ord and real tor organizations, prosecutors, and other interested
groups. The departnent shall pronptly update the |list of contam nated
properties to renove those which have been decontam nated according to
provi sions of this chapter.

The local health officer may determ ne when the services of an
aut hori zed contractor are necessary.

Sec. 303. RCW 64.44.030 and 1999 c 292 s 4 are each anended to
read as foll ows:

(1) If after the inspection of the property, the local health
officer finds that it is contam nated, then the ((preperty—shatl—be
found—untt—+oer)) local health officer shall issue an order declaring
the property unfit and prohibiting its use. The local health officer
shal |l cause the order to be served ((an—order—prohibitinguse)) either
personally or by certified mail, wth return receipt requested, upon
al | occupants and persons having any interest therein as shown upon the
records of the auditor's office of the county in which such property is
| ocated. The local health officer shall also ((pest)) cause the order
((prohibit+hrg—use)) to be posted in a conspicuous place on the
property. |If the whereabouts of such persons is unknown and the sane
cannot be ascertained by the local health officer in the exercise of
reasonabl e diligence, and the health officer nakes an affidavit to that
effect, then the serving of the order upon such persons may be nade
either by personal service or by mailing a copy of the order by
certified mail, postage prepaid, return receipt requested, to each
person at the address appearing on the last equalized tax assessnent
roll of the county where the property is located or at the address
known to the <county assessor, and the order shall be posted
conspi cuously at the residence. A copy of the order shall also be
mai | ed, addressed to each person or party having a recorded right,
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title, estate, lien, or interest in the property. The order shall
contain a notice that a hearing before the local health board or
officer shall be held upon the request of a person required to be
notified of the order under this section. The request for a hearing
must be made within ten days of serving the order. The hearing shal
then be held wthin not |ess than twenty days nor nore than thirty days
after the serving of the order. The officer shall prohibit use as |ong
as the property is found to be contam nated. A copy of the order shal
also be filed wwth the auditor of the county in which the property is
| ocated, where the order pertains to real property, and such filing of
the conplaint or order shall have the sane force and effect as other
lis pendens notices provided by law. |In any hearing concerning whet her
property is fit for use, the property owner has the burden of show ng
that the property is decontam nated or fit for use. The owner or any
person having an interest in the property may file an appeal on any
order issued by the local health board or officer within thirty days
from the date of service of the order with the appeals conm ssion
established pursuant to RCW 35. 80. 030. Al'l proceedings before the
appeal s comm ssion, including any subsequent appeals to superior court,
shal | be governed by the procedures established in chapter 35.80 RCW
(2) If the local health officer determnes imediate action is
necessary to protect public health, safety, or the environnent, the
officer may issue or cause to be issued an energency order, and any
person to whom such an order is directed shall conply imediately.
Energency orders issued pursuant to this section shall expire no later
than seventy-two hours after issuance and shall not inpair the health
officer fromseeking an order under subsection (1) of this section.

Sec. 304. RCW 64.44.040 and 1999 c 292 s 5 are each anended to
read as foll ows:

(1) Upon issuance of an order declaring property wunfit and
prohibiting its use, the city or county in which the contam nated
property is located may take action to prohibit use, occupancy, or
renoval of such property; condemm, decontam nate, or denolish the
property; or ((+e)) require that the property be vacated or the
contents renoved from the property. The city or county nmy use an
aut horized contractor if property is denolished, decontam nated, or
removed under this section. The city, county, or contractor shall
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conply wth all orders of the health officer during these processes.
No city or county may condemn, decontam nate, or denolish property
pursuant to this section until all procedures granting the right of
notice and the opportunity to appeal in RCW 64.44.030 have been
exhausted, but may prohibit use, occupancy, or renoval of contam nated
property pending appeal of the order.

(2)(a) It is unlawful for any person to enter upon any property, or
to renove any property, that has been found unfit for use by a |oca
health officer pursuant to RCW 64. 44. 030.

(b) This subsection does not apply to: (i) Health officials, |aw
enforcenent officials, or other governnent agents performng their
official duties; (ii) authorized contractors or owners performng
decontam nation pursuant to authorization by the local health officer;
and (iii) any person acting with perm ssion of a local health officer,
or of a superior court hearing examner following an appeal of a
decision of the local health officer.

(c) Any person who violates this subsection is quilty of a
m sdeneanor .

(3) No provision of this section may be construed to |limt the
ability of the governnent agents to permt occupants or owners of the

property at issue to renove uncontam nated personal property fromthe
pren ses.

Sec. 305. RCW 64.44.050 and 1999 c 292 s 6 are each anended to
read as foll ows:

(1) An owner of contam nated property who desires to have the
property decontam nated, denolished, or disposed of shall wuse the
services of an authorized contractor unless otherw se authorized by the
| ocal health officer. The contractor and property owner shall prepare
and submt a witten work plan for decontam nation, denpblition, or
di sposal to the local health officer. The local health officer may
charge a reasonable fee for review of the work plan. [If the work plan
is approved and the decontamnation, denolition, or disposal is
conpleted and the property is retested according to the plan and
properly docunented, then the health officer shall allow reuse of the
property. A release for reuse docunent shall be recorded in the rea
property records indicating the property has been decontam nated,
denolished, or disposed of in accordance with rules of the state
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departnent of health. The property owner is responsible for: (a) The
costs of any property testing which nmay be required to denonstrate the
presence or absence of hazardous chem cals; and (b) the costs of the
property's decontam nation, denolition, and di sposal expenses, as well
as costs incurred by the local health officer resulting from the
enforcenent of this chapter.

(2) The local health authority has thirty days fromthe issuance of
an_ order declaring a property unfit and prohibiting its use to
establish a reasonable tineline for decontam nation. The departnent of
health shall establish the factors to be considered by the I ocal health
authorities in establishing the appropriate anmount of tine.

The local health officer shall notify the property owner of the
proposed tine frame by United States mail to the |last known address.
Notice shall be postnmarked no later than the thirtieth day. The
property owner may request a nodification of the tine franme by
submtting a letter identifying the circunstances which justify such an
extension to the local health officer within thirty-five days of the
date of the postnmark on the notification regardless of when received.

Sec. 306. RCW 64.44.060 and 1999 c 292 s 7 are each anended to
read as foll ows:

(1) A contractor, supervi sor, or worker my not perform
decontam nation, denolition, or disposal work unless 1issued a
certificate by the state departnent of health. The departnment shal
establish performance standards for contractors, supervisors, and
workers by rule in accordance wth chapter 34.05 RCW the
adm ni strative procedure act. The departnent shall train and test, or
may approve courses to train and test, contractors, supervisors, and
((t+hetr—enployees)) workers on the essential elenents in assessing
property used as an illegal ((erug)) controlled substances
manufacturing or storage site to determ ne hazard reduction neasures
needed, techniques for adequately reducing contamnants, use of
personal protective equipnent, nethods for proper decontam nation,
denolition, renoval, and disposal of contam nated property, and
rel evant federal and state regulations. Upon successful conpletion of
the training, and after a background check, the contractor, supervisor,

or ((enployee)) worker shall be certified.
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(2) The departnment may require the successful conpletion of annual
refresher courses provided or approved by the departnent for the
continued certification of the contractor or enployee.

(3) The departnent shall provide for reciprocal certification of
any individual trained to engage in decontam nation, denolition, or
di sposal work in another state when the prior training is shown to be
substantially simlar to the training required by the departnment. The
departnment may require such individuals to take an exam nation or
refresher course before certification

(4) The departnent nmay deny, suspend, ((e+)) revoke, or place
restrictions on a certificate for failure to conply wth the
requirenents of this chapter or any rule adopted pursuant to this
chapter. A certificate may be denied, suspended, ((er)) revoked, or
have restrictions placed on it on any of the foll ow ng grounds:

(a) Failing to perform decontam nation, denolition, or disposa
wor k under the supervision of trained personnel;

(b) Failing to perform decontam nation, denolition, or disposa
work using departnent of health certified decontam nation personnel;

(c) Failing to file a work pl an;

((€e))) (d) Failing to performwork pursuant to the work pl an;

((€))) (e) Failing to performwork that neets the requirenents of
the departnment and the requirenents of the |ocal health officers;

((Le)—T T bt ai | i on
fraud;—or))

(f) Failing to properly dispose of contam nated property:;

(g) Committing fraud or msrepresentation in: (i) Applying for or
obtaining a certification, recertification, or reinstatenent; (ii)
seeking approval of a work plan; and (iii) docunenting conpletion of
work to the departnent or local health officer;

(h) Failing the evaluation and inspection of decontam nation
projects pursuant to section 308 of this act; or

(i) If the person has been certified pursuant to RCW 74. 20A. 320 by
t he departnent of social and health services as a person who is not in
conpliance with a support order or a residential or visitation order.
If the person has continued to neet all other requirenents for
reinstatenent during the suspension, reissuance of the |icense or
certificate shall be automatic upon the departnent's receipt of a
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rel ease i ssued by the departnent of social and health services stating
that the person is in conpliance with the order.

(5) A contractor, supervisor, or worker who violates any provision
of this chapter may be assessed a fine not to exceed five hundred
dollars for each violation

(6) The departnent of health shall prescribe fees as provided for
in RCW 43.70.250 for: The issuance and renewal of certificates,
conducting background checks of applicants, the admnistration of
exam nations, and ((fer)) the review of training courses.

(7) The decontam nation account is hereby established in the state
treasury. All fees collected under this chapter shall be deposited in
this account. Moneys in the account may only be spent after
appropriation for costs incurred by the departnent in the

adm ni stration and enforcenent of this chapter.

Sec. 307. RCW 64.44.070 and 1999 c 292 s 8 are each anended to
read as foll ows:

(1) The state board of health shall pronulgate rules and standards
for carrying out the provisions in this chapter in accordance wth
chapter 34.05 RCW the adm nistrative procedure act. The |ocal board
of health and the local health officer are authorized to exercise such
powers as nmay be necessary to carry out this chapter. The departnent
shal | provide technical assistance to |ocal health boards and health
officers to carry out their duties under this chapter

(2) The departnent shall adopt rules for decontam nation of a
property used as ((an—+H-egal—drug)) a | aboratory for the production of
controlled substances and nethods for the testing of porous and
nonporous surfaces, ground water, surface water, soil, and septic tanks
for contam nation. The rules shall establish decontam nation standards
for hazardous chem cals, including but not limted to nethanphetam ne,
| ead, nercury, and total volatile organic conpounds. The depart nent
shall also adopt rules pertaining to independent third party sanpling
to verify satisfactory decontam nation of property deened contam nat ed
and unfit for use. For the purposes of this section, an independent
third party sanpler is a person who is not an enployee, agent,
representative, partner, joint venturer, shareholder, or parent or
subsidiary conpany of the clandestine drug |aboratory decontam nation
contractor, the contractor's conpany, or property owner.
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NEW SECTION. Sec. 308. A new section is added to chapter 64.44
RCWto read as foll ows:

The departnent may evaluate annually a nunber of the property
decont am nation projects perfornmed by |licensed contractors to determ ne
t he adequacy of the decontam nation work, using the services of an
i ndependent environnmental contractor or state or |ocal agency. If a
project fails the evaluation and inspection, the contractor is subject
to a civil penalty and |icense suspension, pursuant to RCW 64.44.060
(4 and (5); and the contractor is prohibited from performng
addi tional work until deficiencies have been corrected.

NEW SECTION.  Sec. 309. The departnent of health shall report to
the legislature on the feasibility of providing incentives and
protections to | andlords to encourage housing rental to those convicted
of drug crimes or recovery addicts. A final report nust be submtted
to the appropriate conmttees of the |legislature by January 1, 2007.

NEW SECTION.  Sec. 310. The departnent of ecology shall report to
the legislature on the costs, benefits, and consequences of excl uding
state and | ocal agencies fromthe definition of "owner or operator” in
the nodel toxics control act when such agencies acquire the property
t hrough a voluntary conveyance for the purpose of renediation. A fina
report nust be submtted to the appropriate conmttees of the
| egi slature by January 1, 2007.

PART |V
CRI M NAL SANCTI ONS AND PROCEDURE

Sec. 401. RCW 9.94A. 533 and 2003 c 53 s 58 are each anended to
read as foll ows:

(1) The provisions of this section apply to the standard sentence
ranges determ ned by RCW 9. 94A 510 or 9. 94A. 517.

(2) For persons convicted of the anticipatory offenses of crimnal
attenpt, solicitation, or conspiracy under chapter 9A 28 RCW the
standard sentence range is determ ned by |ocating the sentencing grid
sentence range defined by the appropriate offender score and the
seriousness | evel of the conpleted crinme, and nultiplying the range by
seventy-five percent.
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(3) The follow ng additional tines shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
of fender or an acconplice was arned with a firearm as defined in RCW
9.41.010 and the offender is being sentenced for one of the crines
listed in this subsection as eligible for any firearm enhancenents
based on the classification of the conpleted felony crine. If the
offender is being sentenced for nore than one offense, the firearm
enhancenment or enhancenments nust be added to the total period of
confinenent for all offenses, regardl ess of which underlying offense is
subject to a firearmenhancenent. |If the offender or an acconplice was
armed with a firearm as defined in RCW 9.41.010 and the offender is
bei ng sentenced for an anticipatory of fense under chapter 9A 28 RCWto
commt one of the crines listed in this subsection as eligible for any
firearm enhancenents, the follow ng additional tinmes shall be added to
the standard sentence range determ ned under subsection (2) of this
section based on the felony crinme of conviction as classified under RCW
9A. 28. 020:

(a) Five years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) Three years for any felony defined under any |law as a class B
felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Eighteen nonths for any felony defined under any |aw as a cl ass
C felony or with a statutory maxi num sentence of five years, or both,
and not covered under (f) of this subsection;

(d) If the offender is being sentenced for any firearm enhancenents
under (a), (b), and/or (c) of this subsection and the offender has
previ ously been sentenced for any deadly weapon enhancenents after July
23, 1995, under (a), (b), and/or (c) of this subsection or subsection
(4)(a), (b), and/or (c) of this section, or both, all firearm
enhancenments under this subsection shall be twice the anmount of the
enhancenent |i sted;

(e) Notwithstanding any other provision of law, all firearm
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing

provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
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mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(f) The firearm enhancenents in this section shall apply to all
felony crimes except the follow ng: Possession of a machine gun,
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persistent of fender. If the addition of a firearm enhancenent
i ncreases the sentence so that it would exceed the statutory maxi num
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(4) The followi ng additional tinmes shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for one of the crines listed in this subsection as eligible for any
deadl y weapon enhancenents based on the classification of the conpl eted
felony crine. If the offender is being sentenced for nore than one
of fense, the deadly weapon enhancenent or enhancenents nust be added to
the total period of confinenment for all offenses, regardl ess of which
underlying offense is subject to a deadly weapon enhancenent. If the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for an anticipatory offense under chapter 9A.28 RCWto commt one of
the crimes listed in this subsection as eligible for any deadly weapon
enhancenments, the following additional times shall be added to the
standard sentence range determ ned under subsection (2) of this section
based on the felony crime of conviction as classified under RCW
9A. 28. 020:

(a) Two years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) One year for any felony defined under any law as a class B
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felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Six nmonths for any felony defined under any law as a class C
felony or with a statutory maxi num sentence of five years, or both, and
not covered under (f) of this subsection;

(d) If the offender is being sentenced under (a), (b), and/or (c)
of this subsection for any deadly weapon enhancenents and the of fender
has previously been sentenced for any deadly weapon enhancenents after
July 23, 1995, wunder (a), (b), and/or (c) of this subsection or
subsection (3)(a), (b), and/or (c) of this section, or both, all deadly
weapon enhancenents under this subsection shall be tw ce the anmount of
t he enhancenent |i sted;

(e) Notwi thstanding any other provision of law, all deadly weapon
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing
provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(f) The deadly weapon enhancenents in this section shall apply to
all felony crines except the follow ng: Possession of a nmachine gun
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persi stent offender. If the addition of a deadly weapon enhancenent
i ncreases the sentence so that it would exceed the statutory maximm
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(5) The follow ng additional tines shall be added to the standard
sentence range if the offender or an acconplice commtted the offense
while in a county jail or state correctional facility and the offender
is being sentenced for one of the crinmes listed in this subsection. |If
the offender or an acconplice commtted one of the crines listed in
this subsection while in a county jail or state correctional facility,
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and the offender is being sentenced for an anticipatory of fense under
chapter 9A.28 RCW to commt one of the crines listed in this
subsection, the followng additional times shall be added to the
standard sentence range determ ned under subsection (2) of this
section:

(a) Eighteen nonths for offenses commtted under RCW 69. 50.401(2)
(a) or (b) or 69.50.410;

(b) Fifteen nonths for offenses commtted under RCW 69.50.401(2)
(c), (d), or (e);

(c) Twel ve nonths for offenses commtted under RCW 69. 50. 4013.

For the purposes of this subsection, all of the real property of a
state correctional facility or county jail shall be deened to be part
of that facility or county jail.

(6) An additional twenty-four nonths shall be added to the standard
sentence range for any ranked offense involving a violation of chapter
69.50 RCW if the offense was also a violation of RCW 69.50.435 or
9. 94A. 605. All  enhancenents under this subsection shall run
consecutively to all other sentencing provisions, for all offenses
sentenced under this chapter.

(7) An additional two years shall be added to the standard sentence
range for vehicular homcide commtted while under the influence of
intoxicating liquor or any drug as defined by RCW 46.61.502 for each
prior offense as defined in RCW46.61. 5055.

Sec. 402. RCW 9.94A. 660 and 2005 c 460 s 1 are each anended to
read as foll ows:

(1) An offender is eligible for the special drug offender
sentencing alternative if:

(a) The offender is convicted of a felony that is not a violent
of fense or sex offense and the violation does not involve a sentence
enhancenent under RCW 9. 94A 533 (3) or (4);

(b) The offender has no current or prior convictions for a sex
offense at any tinme or violent offense within ten years before
conviction of the current offense, in this state, another state, or the
United States;

(c) For a violation of the Uniform Controll ed Substances Act under
chapter 69.50 RCWor a crimnal solicitation to commt such a violation
under chapter 9A. 28 RCW the offense involved only a small quantity of
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the particular controlled substance as determ ned by the judge upon
consideration of such factors as the weight, purity, packaging, sale
price, and street value of the controlled substance;

(d) The of fender has not been found by the United States attorney
general to be subject to a deportation detainer or order and does not
become subject to a deportation order during the period of the
sent ence;

(e) The standard sentence range for the current offense is greater
t han one year; and

(f) The offender has not received a drug offender sentencing
alternative nore than once in the prior ten years before the current
of f ense.

(2) A notion for a sentence under this section may be nade by the
court, the offender, or the state. |If the sentencing court determ nes
that the offender is eligible for this alternative, the court may order
an exam nation of the offender. The exam nation shall, at a m ni nrum
address the foll ow ng issues:

(a) Wiether the offender suffers fromdrug addiction;

(b) Whether the addiction is such that there is a probability that
crimnal behavior will occur in the future;

(c) VWhether effective treatnent for the offender's addiction is
avai lable from a provider that has been licensed or certified by the
di vi si on of al cohol and substance abuse of the departnent of social and
heal th services; and

(d) Whether the offender and the comrunity will benefit fromthe
use of the alternative.

(3) The exam nation report must contain:

(a) Information on the issues required to be addressed in
subsection (2) of this section; and

(b) A proposed treatnment plan that nust, at a mninmum contain:

(1) A proposed treatnent provider that has been |icensed or
certified by the division of alcohol and substance abuse of the
departnment of social and health services;

(i1) The recommended frequency and | ength of treatnent, including
both residential chem cal dependency treatnent and treatnment in the
communi ty;

(tit) A proposed monitoring plan, including any requirenents
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regarding living conditions, lifestyle requirenents, and nonitoring by
famly nmenbers and ot hers; and

(tv) Recommended crinme-related prohibitions and affirmative
condi ti ons.

(4) After receipt of the examnation report, if the court
determ nes that a sentence under this section is appropriate, the court
shal | waive inposition of a sentence within the standard sentence range
and i npose a sentence consisting of either a prison-based alternative
under subsection (5) of this section or a residential chem cal
dependency treatnent-based alternative under subsection (6) of this
section. The residential chem cal dependency treatnent-based
alternative is only available if the m dpoint of the standard range is
twenty-four nonths or |ess.

(5) The prison-based alternative shall include:

(a) A period of total confinenment in a state facility for one-half
of the mdpoint of the standard sentence range or twelve nonths,
whi chever is qgreater. During incarceration in the state facility,
of fenders sentenced under this subsection shall undergo a conprehensive
substance abuse assessnent and receive, within avail able resources
treatnent services appropriate for the offender. The treatnent
services shall be designed by the division of alcohol and substance
abuse of the departnent of social and health services, in cooperation
with the departnent of corrections;

(b) The renmai nder of the m dpoint of the standard range as a term
of comunity custody which nust include appropriate substance abuse
treatnent in a program that has been approved by the division of
al cohol and substance abuse of the departnent of social and health
services. |If the departnent finds that conditions have been willfully
violated, the offender may be reclassified to serve the renaining
bal ance of the original sentence. An offender who fails to conplete
the program or who is admnistratively termnated from the program
shall be reclassified to serve the unexpired term of his or her
sentence as ordered by the sentencing court;

(c) Crime-related prohibitions including a condition not to use
illegal controlled substances;

(d) A requirenment to submt to urinalysis or other testing to
nmonitor that status; and
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(e) A term of comunity custody pursuant to RCW 9.94A 715 to be
i nposed upon failure to conplete or admnistrative termnation fromthe
speci al drug of fender sentencing alternative program

(6) The residential chem cal dependency treatnent-based alternative
shal | i ncl ude:

(a) Atermof community custody equal to one-half of the m dpoint
of the standard sentence range or two years, whichever is greater,
conditioned on the offender entering and remaining in residential
chem cal dependency treatnent certified under chapter 70.96A RCWfor a
period set by the court between three and six nonths. If the court
inposes a term of comunity custody, the departnment shall, wthin
avai |l abl e resources, make chem cal dependency assessnent and treat nent
services available to the offender during the term of community

custody. The court shall inpose, as conditions of community cust ody,
treatnment and other conditions as proposed in the plan under subsection
(3)(b) of this section. The departnment may inpose conditions and

sanctions as authorized in RCW 9.94A 715 (2), (3), (6), and (7),
9.94A. 737, and 9.94A.740. The court shall schedule a progress hearing
during the period of residential chem cal dependency treatnent, and
schedule a treatnent termnation hearing for three nonths before the
expiration of the termof comunity custody;

(b) Before the progress hearing and treatnent term nation hearing,
the treatnment provider and the departnent shall submt witten reports
to the court and parties regarding the offender's conpliance wth
treatment and nonitoring requirenents, and recommendations regarding
termnation fromtreatnent. At the hearing, the court may:

(1) Authorize the departnment to termnate the offender's comunity
custody status on the expiration date determned under (a) of this
subsection; or

(i1) Continue the hearing to a date before the expiration date of
community custody, wth or wthout nodifying the conditions of
comuni ty custody; or

(tit) Inmpose a term of total confinenment equal to one-half the
m dpoint of the standard sentence range, followed by a term of
communi ty custody under RCW 9. 94A 715;

(c) If the court inposes a termof total confinenent under (b)(iii)
of this subsection, the departnment shall, wthin avail abl e resources,
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make chem cal dependency assessnent and treatnent services available to
the offender during the terns of total confinement and conmunity
cust ody.

(7) If the court inposes a sentence under this section, the court
may prohibit the of fender from using al cohol or controlled substances
and may require that the nonitoring for controlled substances be
conducted by the departnent or by a treatnent alternatives to street
crime program or a conparable court or agency-referred program The
offender may be required to pay thirty dollars per nonth while on
conmmunity custody to offset the cost of nonitoring. |In addition, the
court may inpose any of the foll ow ng conditions:

(a) Devote tine to a specific enploynent or training;

(b) Remain within prescribed geographi cal boundaries and notify the
court or the community corrections officer before any change in the
of fender' s address or enploynent;

(c) Report as directed to a community corrections officer;

(d) Pay all court-ordered |legal financial obligations;

(e) Performcommunity restitution work;

(f) Stay out of areas designated by the sentencing court;

(g) Such other conditions as the court my require such as
affirmative conditions.

(8)(a) The court may bring any offender sentenced under this
section back into court at any tinme on its own initiative to eval uate
the offender's progress in treatnent or to determne if any violations
of the conditions of the sentence have occurred.

(b) If the offender is brought back to court, the court may nodify
the terns of the community custody or inpose sanctions under (c) of
t his subsecti on.

(c) The court nmay order the offender to serve a term of tota
confinement within the standard range of the offender's current offense
at any time during the period of community custody if the offender
violates the conditions of the sentence or if the offender is failing
to make satisfactory progress in treatnent.

(d) An offender ordered to serve a termof total confinenent under
(c) of this subsection shall receive credit for any tinme previously
served under this section

(9) If an offender sentenced to the prison-based alternative under
subsection (5) of this section is found by the United States attorney
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general to be subject to a deportation order, a hearing shall be held
by the departnent unless waived by the offender, and, if the departnent
finds that the offender is subject to a valid deportation order, the
departnent nmay admi nistratively termnate the of fender fromthe program
and reclassify the offender to serve the remaining balance of the
ori ginal sentence.

(10) An offender sentenced under this section shall be subject to
all rules relating to earned release tine with respect to any period
served in total confinenent.

(11) Costs of examnations and preparing treatnent plans under
subsections (2) and (3) of this section nay be paid, at the option of
the county, fromfunds provided to the county fromthe crimnal justice
treat ment account under RCW 70. 96A. 350.

Sec. 403. RCW9.94A 500 and 2000 ¢ 75 s 8 are each anended to read
as follows:

(1) Before inposing a sentence upon a defendant, the court shal
conduct a sentencing hearing. The sentencing hearing shall be held
within forty court days follow ng conviction. Upon the notion of
either party for good cause shown, or on its own notion, the court may
extend the tinme period for conducting the sentencing hearing.

Except in cases where the defendant shall be sentenced to a term of
total confinenent for life without the possibility of rel ease or, when
aut hori zed by RCW 10.95.030 for the crime of aggravated nurder in the
first degree, sentenced to death, the court may order the departnent to
conplete a risk assessnent report. |If available before sentencing, the
report shall be provided to the court.

Unl ess specifically waived by the court, the court shall order the
departnent to conplete a chem cal dependency screening report before
i nposing a sentence upon a defendant who has been convicted of a
violation of the uniformcontroll ed substances act under chapter 69.50
RCW ((e+)), a crimnal solicitation to commt such a violation under
chapter 9A. 28 RCW__or any felony where the court finds that the
of fender has a chem cal dependency that has contributed to his or her
of f ense. In addition, the court shall, at the tine of plea or
conviction, order the departnent to conplete a presentence report
before inposing a sentence upon a defendant who has been convicted of
a felony sexual offense. The departnent of corrections shall give
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priority to presentence investigations for sexual offenders. If the
court determnes that the defendant may be a nentally ill person as
defined in RCW 71.24.025, although the defendant has not established
that at the tinme of the crinme he or she | acked the capacity to commt
the crinme, was inconpetent to commt the crine, or was insane at the
time of the crinme, the court shall order the departnment to conplete a
presentence report before inposing a sentence.

The court shall consider the risk assessnment report and presentence
reports, if any, including any victim inpact statenent and crimna
hi story, and allow argunents fromthe prosecutor, the defense counsel
the offender, the wvictim the survivor of the victim or a
representative of the victim or survivor, and an investigative |aw
enforcenent officer as to the sentence to be inposed.

If the court is satisfied by a preponderance of the evidence that
the defendant has a crimnal history, the court shall specify the
convictions it has found to exist. All of this information shall be
part of the record. Copies of all risk assessnent reports and
presentence reports presented to the sentencing court and all witten
findings of facts and conclusions of law as to sentencing entered by
the court shall be sent to the departnent by the clerk of the court at
the conclusion of the sentencing and shall acconpany the offender if
the offender is commtted to the custody of the departnent. Court
clerks shall provide, wthout charge, certified copies of docunents
relating to crimnal convictions requested by prosecuting attorneys.

(2) To prevent wongful disclosure of information related to nental
health services, as defined in RCW 71.05.445 and ((#+-34-225))

71.34.345, a court may take only those steps necessary during a

sentencing hearing or any hearing in which the departnment presents
information related to nental health services to the court. The steps
may be taken on notion of the defendant, the prosecuting attorney, or

on the court's own notion. The court may seal the portion of the
record relating to information relating to nmental health services,

exclude the public fromthe hearing during presentation or discussion
of information relating to nental health services, or grant other

relief to achieve the result intended by this subsection, but nothing
in this subsection shall be construed to prevent the subsequent rel ease
of information related to nental health services as authorized by RCW
71.05. 445, ((+—=34-225)) 71.34.345, or 72.09.585. Any person who

SSB 6239 p. 48



A W DN P

©O© 00 N O O

10
11

12
13
14
15
16
17

18
19

20
21

22
23
24
25
26

27
28

29

otherwise is permtted to attend any hearing pursuant to chapter 7.69
or 7.69A RCWshall not be excluded fromthe hearing solely because the
departnment intends to disclose or discloses information related to
ment al heal th servi ces.

NEW SECTI ON. Sec. 404. The Washington institute for public policy
shal | conduct a study of crimnal sentencing provisions of neighboring
states for all crines involving nmethanphetam ne. The institute shall
report to the legislature on any crimnal sentencing increases
necessary under Washington law to reduce or renbve any incentives
met hanphet am ne traffickers and manufacturers may have to locate in
Washi ngton. The report shall be conpleted by January 1, 2007.

NEW SECTI ON.  Sec. 405. The Washington institute for public policy
shall conduct a study of the drug offender sentencing alternative. The
institute shall study recidivism rates for offenders who received
subst ance abuse treatnment while in confinenent as conpared to of fenders
who received treatnment in the community or received no treatnent. The
institute shall report to the legislature by January 1, 2007.

PART V
M SCELLANEQUS

NEW SECTION. Sec. 501. Part headings used in this act are no part
of the | aw.

NEW SECTION. Sec. 502. |If specific funding for the purposes of
section 111 of this act, referencing this act and section 111 of this
act by bill or chapter nunber and section nunber, is not provided by
June 30, 2006, in the ommi bus appropriations act, section 111 of this
act is null and void.

NEW SECTI ON.  Sec. 503. Section 107 of this act expires January 1,
2007.

NEW SECTION. Sec. 504. Sections 108 and 109 of this act take
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